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????? See, e.g., Fed. R. Civ. P. 23.1?b??3? ; Del. Ch. Ct. R. 23.1 ?a? ; N.Y. Bus.
Corp. Law 626?c? ; Cal. Corp. Code 800?b??2?.
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?????Delaware & Hudson Co. v. Albany & Susquehanna Railroad Co.,
213 U.S. 435 ?1909?. See Carole F. Wilder, The Demand Requirement and the
Business Judgment Rule : Synergistic Procedural Obstacles to Shareholder
Derivative Suits, 5 Pace L. Rev. 633, 640 ?1985?.
????? See Dennis J. Block, Stephen A. Radin & James P. Rosenzweig, The Role
of the Business Judgment Rule in Shareholder Litigation at the Turn of the
Decade, 45 Bus. Law. 469, 471 ?1990? ; Fischel, supra note 85, at 171.
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????941? ???? 64? 3? ?2013? 11??
????? See Kenneth B. Davis, Jr., The Forgotten Derivative Suit, 61 Vand. L.
Rev. 387, 397 ?2008? ; Fischel, supra note 85, at 169.
????? See Fischel, supra note 85, at 168170.
????? See Tamar Frankel & Wayne M. Barsky, The Power Struggle between
Shareholders and Directors : The Demand Requirement in Derivative Suits, 12
Hofstra L. Rev. 39 ?1983?.
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????? See Davis, supra note 230, at 396.
????? See Kamen v. Kemper Finanial Services, Inc., 500 U.S. 90 ?1991? ; Erie
Railroad v. Tompkins, 304 U.S. 64 ?1938?.
????? See Ferrara et al., supra note 96, 3.03 at 36.
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????? See Ferrara et al., supra note 96, 3.03?4? at 311.
????? See, e.g., Ariz. Rev. Stat. Ann. 10742 ; Me. Rev. Stat. Ann. tit 13C,
753, 754 ; Wisc. Stat. Ann. 180.0742, 180.0743 ; Va. Code Ann. 13.1672.1
?B?.
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????? See Note, Demand on Directors and Shareholders as a Prerequisite to a
Derivative Suit, 73 Harv. L. Rev. 746, 753754, 759760 ?1960?.
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????? See Fischel, supra note 85, at173182.
????? Id., at 193198.
????? Ashwander v. Tennessee Valley Authority, 297 U.S. 288 ?1936?.
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????? Miller v. American Telephone & Telegraph Co., 507 F.2d 759 ?3d Cir.
1974?.
????? See Coffee & Schwartz, The Survival of the Derivative Suit : An Evalua-
tion and a Proposal for. Legislative Reform, 81 Colum. L. Rev. 261, 265271
?1981?.
????? See George W. Dent, Jr., The Power of Directors to Terminate






???????????? ??????????????See Ash v. IBM,
353 F.2d. 491?3d Cir. 1965?, cert. denied, 384 U.S. 927 ?1966? ; United
Copper Securities Co. v. Amalgamated Copper Co., 244 U.S. 261 ?1917?.
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???????????See Findley v. Garrett, 240 P.2d 421 ?Cal. Dist. Ct.
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U.S. 114 ?1957?, 249 F.2d 854 ?7th Cir. 1957? ????????????
???????????????? Beard v. Elster, 160 A.2d 731 ?Del. 1960?,
on remand sub nom, Elster v. American Airlines Inc., 167 A.2d 231 ?Del. Ch.
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????? See also Davis, supra note 230, at 396397.
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????? See Arthur F. Mathews, Internal Corporate Investigations, 45 Ohio St. L.
J. 655, 656 ?1984?.
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????? See Russell B. Stevenson Jr., The SEC and Foreign Bribery, 32 Bus. Law.
53 ?1976?.
????? See Mathews, supra note 253, at 662665. See also Edward D. Herlihy &
Theodore A. Levine, Corporate Crisis : The Overseas Payment Problem, 8 L.
& Pol’y Int’l Bus. 547, 581 ?1976?.
????? SEC v. Mattel, Inc., ?1974 Transfer Binder? Fed. Sec. L. Rep. ?CCH?
94754 ?D.D.C. Aug. 8, 1974?.
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????? See In re Sealed Case, 676 F.2d 793, 801 ?D.C. Cir. 1982?.
????? 404 F. Supp. 1172 ?S.D.N.Y. 1975?, supplemented, 426 F. Supp. 844
?S.D.N.Y. 1977?.
????? 418 F. Supp. 508 ?S.D.N.Y. 1976?.
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????? Id., at 515516.
????? Id., at 516517.
????? Id., at 518.
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????? See Douglas M. Branson, The Rule That Isn’t a Rule-The Business
Judgment Rule, 36 Val. U. L. Rev. 631, 64748 ?2002?.
????? See Auerbach v. Bennett, 393 N.E.2d 994, 1002 ?N.Y. 1979?.
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????? See Grimes v. Donald, 673 A.2d 1207, 1216 n.13 ?Del. 1996?. See also
Ferrara et al., supra note 96, 8.01 at 82, n.4.
????? 393 N.E.2d 994 ?N.Y. 1979?.
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????? Id., at 10001001.
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????? Id., at 782784.
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????? Id., at 786787.
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????? 692 F.2d 880 ?2th Cir. 1982?.
????? Id., at 888.
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????? Id., at 326328.
????? 336 N.W.2d 709, 715718 ?Iowa 1983?. ?????????????
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????? ??? ????? ???Conn. Gen. Stat. Ann.33722, 33724 ; Iowa Code
Ann. 490.744 ; Mass. Gen. Laws Ann. Ch. 156D, 7.44 ; N.C. Gen. Stat. 55
744.
????? See, e.g., Janssen v. Best & Flanagan, 662 N.W.2d 876 ?Minn. 2003? ;
Curtis v. Nevens, 31 P.3d 146 ?Colo. 2001? ; Cutshall v. Barker, 733 N.E.2d
973 ?Ind. Ct. App. 2000? ; Finley v. Superior Court, 96 Cal. Rptr. 2d 128 ?Ct.
App. 2000? ; Atkins v. Hibernia Corp., 182 F.3d 320 ?5th Cir. 1999?
?predicting Louisiana Law? ; Miller v. Bargaheiser, 591 N.E.2d 1339 ?Ohio Ct.
App. 1990? ; Roberts v. Alabama Power Co., 404 So.2d 629 ?Ala. 1981? ;
Genzer v. Cunningham, 498 F. Supp. 682 ?E.D. Mich 1980?.
????? See, e.g., Strougo v. Padeges, 27 F. Supp. 2d 442 ?S.D.N.Y. 1998?
?applying Maryland Law? ; Peller v. Southern Co., 707 F. Supp. 525 ?N.D. Ga.
1988??, aff'd 911 F.2d 1532 ?11th Cir. 1990? ?applying Georgia Law? ; Abella
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????? Kaplan v. Wyatt, 484 A.2d 501 ?Del. Ch. 1984?, aff'd 499 A.2d 1184 ?Del.
1985?.
????? 502 A.2d 962 ?Del. Ch. 1985?.
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????? In re Oracle Corp. Derivative Litigation, 824 A.2d 917 ?Del. Ch. 2003?
????? 2010 Del. Ch. LEXIS 54 ?2010?.
????? Dennis J. Block & H. Adam Prussin, The Business Judgment Rule and
Shareholder Derivative Actions : Viva Zapata?, 37 Bus. Law. 27, 63 ?1981?.
????? See Johnson v. Hui, 811 F. Supp. 479, 490 ?N.D. Cal. 1991?.
????? Carlton Invs. v. Tlc Beatrice Int’l Holdings, Civil Action No. 13950, 1997
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????? Kaplan v. Wyatt, 484 A.2d 501, 510513 ?Del. Ch. 1984?.
????? ???????????????????See Katell v. Morgan
Stanley Group, 1995 Del. Ch. LEXIS 76 ?1995? ; Carlton Investments Inc. v.
TLC Beatrice International Holdings, Inc., No. 13,950 ?Del. Ch. 1997?, 23 Del.
J. Corp. L. 712 ?1998? ; Electra Investment Trust PLC v. Crews, 1999 Del. Ch.
LEXIS 36 ?Del. Ch. 1999? ; Kindt v. Lund, 2003 Del. Ch. LEXIS 62 ?2003? ;
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????? See Zapata Corp. v. Maldonado, 430 A.2d 779, 784 ?Del. 1981?.
????? Id., at 784 n. 10.
????? See Wilder, supra note 228, at 638639. See also Bradford Charles
Burkett, Articulating a Demand-Excused Standard in Stockholder Derivative
Suits : Maintaining a Stockholder Voice in Corporate Accountability, 16
Rutgers L.J. 165, 172 ?1984?.
????? Aronson v. Lewis, 473 A.2d 805, 813 ?Del. 1984?. See also Robert
B.Thompson & Randall S. Thomas, The Public and Private Faces of Derivative
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????? See Stotland v. GAF Corp., 469 A.2d 421, 422 ?Del. 1983? ; Spiegel v.
Buntrock, 571 A.2d 767, 775 ?Del. 1990?.
????? See Grimes v. Donald, 673 A.2d 1207, 12171220 ?Del. 1996? ; Levine v.
Smith, 591 A.2d 194, 212 ?Del. 1991? ; Spiegel v. Buntrock, 571 A.2d 767, 775
777 ?Del. 1990?.
????? See John C. Coffee, Jr., New Myths and Old Realities : The American Law
Institute Faces the Derivative Action, 48 Bus. Law. 1407, 14131414 ?1993?.
????? See Dennis J. Block, Stephen A. Radin & Michael J. Maimone, Derivative
Litigation: Current Law Versus The American Law Institute, 48 Bus. Law.
1443, 1458 n. 83 and accompanying texts ?1993?.
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????? 473 A.2d 805 ?Del. 1984?.
????? Id., at 812.
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????? Id., at 814.
????? Pogostin v. Rice, 480 A.2d 619, 624 ?Del. 1984?.
????? Id., at 624625.
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????? Id., at 933934.
????? 666 N.E.2d 1034 ?N.Y. 1996?.
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????? Werbowsky v. Collomb, 766 A.2d 123 ?Md. 2001?.
????? Id., at 143.
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????? RMBCA 7.42 official comment.
????? See RMBCA 7.44 official comment 2.
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?In re Guidant S’holders Derivative Litig.?, 841 N.E.2d 571, 574576 ?Ind.
2006?.
????? Ind. Code Ann. 231322, 231324.
????? Alaska Stat. 10.06.435?c??d?. See Jerue v. Millett, 66 P.3d 736, 745
?Alaska 2003?.
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????? DeMott, supra note 80, 2008 supp. 5 : 13 n.21.10.
????? Conn. Gen. Stat. Ann. 33722, 33724 ; Haw. Rev. Stat. 414175 ;
Idaho Code Ann. 301744 ; Iowa Code Ann. 490.744 ; Me. Rev. Stat. Ann.
tit 13C,755 ; Mass. Gen. Laws Ann. Ch. 156D,7.44 ; Miss. Code Ann.79
47.44 ; Mont. Code Ann. 351545 ; Neb. Rev. Stat. Ann. 212074 ; N.H.
Rev. St. Ann. 293A: 7.44 ; N.C. Gen. Stat. 55744 ; R.I. Gen. Laws 7
1.2711?e? ; S.D. Codified Laws 471A744 ; Tex. Bus. Org. Code 21.554,
21.558 ; Utah Code Ann. 1610a740?4? ; Va. Code Ann. 13.1672.4 ; Wisc.
Stat. Ann. 180.0744 ; Wyo. Stat. Ann. 1716744.
????? Ariz. Rev. Stat. Ann. 10742.
????? Fla. Stat. Ann. 607.07401?3? ; Ga. Code Ann. 142744.
????? Mich. Comp. Laws Ann. 450.1495.
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????? James D. Cox, Searching for the Corporation’s Voice in Derivative Suit
Litigation : A Critique of Zapata and the ALI Project, 1982 Duke L. J. 959, 962 ;
Coffee & Schwartz, supra note 247, at 283 ; Dent, supra note 248, at 111117 ;
Note, The Business Judgment Rule in Derivative Suits against Directors, 65
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????? See, e.g., Meg Shevach, Deciding Who Should Decide to Dismiss
Derivative Suits, 39 Emory L. J. 937, 938 ?1990?.
????? See, e.g., Alford v. Shaw, 358 S.E.2d 323, 325 ?N.C. 1987? ?????
???? ; Kaplan v. Peat, Marwick, Mitchell & Co., 529 A.2d 254, 256 ?Del.
Ch. 1987? ???????????????????? ; In re Continental
Illinois Securities Litigation, 732 F.3d 1302, 1305 ?7th Cir. 1984? ?????
??????????????? ; Joy v. North, 692 F.2d 880, 884 ?2d Cir.
1982? ??????????????????? ??? ????????
???? ??????????????????? ???????????
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Litigation Committees : An Empirical Investigation, 84 Ind. L.J. 1309 ?2009?.
????? See Note, supra note 339, at 601 n.14.
????? See Dent, supra note 248, at 111.
????? See Julian Velasco, Structural Bias and the Need for Substantive Review,
82 Wash. U. L. Q. 821, 824825 ?2004?.
????? See Michael P. Dooley & E. Norman Veasey, The Role of the Board in
Derivative Litigation : Delaware Law and the Current ALI Proposals
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????? See Ferrara et al., supra note 96, 8.06.
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note 309, at 1447 n. 15 and accompanying texts.
????? See Skeel, supra note 107, at 2930.
????? ?????? Andrew C.W. Lund, Rethinking Aronson : Board Authority
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????? See Coffee, supra note 308, at 1415 ; Dennis J. Block & H. Adam
Prussin,Termination of Derivative Suits Against Diectors on Business
Judgement Grounds : From Zapata to Aronson, 39 Bus. Law. 1503 ?1984?.
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????? See Michael P. Dooley, Two Models of Corporate Governance, 47 Bus.
Law. 461, 471 ?1992? ; Coffee, supra note 308, at 1412.
????? Aronson, 473 A.2d at 814 ; Pogostin, 480 A.2d at 624.
????? Grobow, 539 A.2d at 189.
????????????
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????? See Smith v. Van Gorkom, 488 A.2d 858, 881884 ?Del. 1985? ; Sinclair
Oil Corp. v. Levien, 280 A.2d 717, 720 ?Del. 1971?.
????? See Brehm v. Eisner, 746 A.2d 244, 264 ?Del. 2000?.
????? Id., at 258259.
????? Levine v. Smith, 591 A.2d 194, 209210 ?Del. 1991?.
????? 8 Del. C. 141?e?.
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????? See Guttman v. Huang, 823 A.2d 492, 500501 ?Del. Ch. 2003?.
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????? Grobow, 539 A.2d at 187.
????? Levine, 591 A.2d at 207.
????? Grobow, 539 A.2d at 186.
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????? Starrels v. First National Bank of Chicago, 870 F.2d 1168, 1175 ?7th Cir.
1989?.
????? See ALI, Principles 7.03 comment d.
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????? See Shoen v. Sac Holding Corp., 137 P.3d 1171, 11791180 ?Nev. 2006?.
????? Randall S. Thomas & Kenneth J. Martin, Litigating Challenges to
Executive Pay : An Exercise in Futility?, 79 Wash. U. L. Q. 569 ?2001?.
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????? Id., at 607 Table 2.
????? Id., at 580.
????? ???? Aronson??????????? ??????????? ?
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????? Thompson & Thomas, supra note 305, at 1783.
????? Id.
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????? See Davis, supra note 230, at 418419.
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????? Id., at 428.
????? Id., at 428429.
????? ???????? ???????????????????????
?????????????????See Id., at 431432.
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????? See ALI, Principles 7.03 comment e, 7.10 comment c.
????? ALI????????? ?the duty of fair dealing? ????????
?????? ?????????????? ????????
????? See ALI, Principles 7.04 comment c.
???? ?????? ??????? ????????? ?A? ????
?????????? ?B? ????????????????????
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????? See ALI, Principles 7.10 comment c.
????? See Cuker v. Mikalauskas, 692 A.2d 1042, 1049 ?Pa. 1997?.
????? See Daniel J. Dykstra, The Revival of the Derivative Suit, 116 U. Pa. L.
Rev. 74, 7782?1967? ; Eugene V. Rostow, To Whom and for What Ends are
Corporate Management Responsible?, in The Corporation In Modern Society
46, 48 ?Edward S. Mason ed. 1959?.
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????? Cohen v. Beneficial Industrial Loan Corp., 337 U.S. 541, 548 ?1949?.
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Setting the Legislative Purpose and Designing of Shareholder
Derivative Litigation in Publicly Held Corporation :
A Comparative Analysis of the US, Japan and China
Qingbin RUAN
A shareholder derivative suit does not always contribute to the
corporation. So we need to regulate its procedures, while not impairing its
functions. This article explores a possible legislative reform about this
problem for Chinese law through a comparative analysis of the US and Japan.
I divide this problem into two different cases.
In the first case, plaintiff’s ?or attorney? intention or motivation to file the
suit is to strike or harass the corporation. This case is the abuse of judicial
system, we should terminate the suit at an early stage, and don’t need to
make a cost-benefit analysis to assess whether the suit really contribute to
the corporation.
In the US, the first cases are mainly regulated by adequacy of
representation requirement and contemporaneous ownership requirement.
The former does not be examined by the court’s own authority unlike in the
class action, it is just a demurrer, and US courts have generally dismissed
the suit just when there is an obvious conflict of interest. Under this
circumstance, it can be said that plaintiff has an injurious intention, so this
examination had been applied to plaintiff's subjective state of mind. But the
later can inhibit the suit regardless of plaintiff's subjective state of mind.
Therefore, it tends to be relaxed in the US.
In contrast, Japanese Corporation law institutes a two-stage system to
regulate the first cases. The first stage is the general doctrines such as
abuse of rights which have been applied to shareholder’s obviously injurious
intention, and the order to pride security by the court has been applied to
non-obviously injurious intention as the second stage.
In China, it is considered that the general doctrines can also be applied.
However, the Corporation Act provides a 1? holding requirement for a
??
???? 64? 3? ?2013? 11?? ????884?
plaintiff shareholder. As a result, there has been only one derivative suit
about publicly held corporations since the Act became effective.
From the comparative study mentioned above, I propose that Chinese law
should eliminate the 1? holding requirement, and adopt the order to pride
security instead.
On the other hand, even if plaintiff's intention is honest, the suit does not
always contribute to the corporation. In this second case, we need to make
a cost-benefit analysis. When the costs exceed the benefits, the suit should
not be terminated immediately, because derivative suits can also perform a
deterrent function as an important mechanism of corporate governance
besides a compensation function. In circumstance of conflict of the
deterrence and compensation functions, we need to make a choice which
function should be the one as the primary legislative purpose. I think that
the ideal choice is to achieve a balance between the two by allocating
litigation authority. This is an issue of substantive law involved in
procedures. In order to allocate the litigation authority, there are three
conceivable bodies other than the plaintiff-shareholder.
The first one is a shareholders’ meeting. The Common Law of England
has adopted this approach which permits the suit just when the claim falls
under the exceptions to the majority rule. But the US, Japan and China does
not adopt this approach. As to this matter, I propose that Chinese law should
maintain the current stance not only because this approach is inefficient but
also because shareholder democracy does not work in public corporations.
And importantly, the controlling shareholder of many public corporations in
China is the Government.
The second one is a court. However, whether a corporation should file a
suit is a business judgment, I don’t think a judge is good at this job, and
independence of Judges in China is doubtful. So I don’t think this approach
is reasonable.
The last one is a Supervisory Board. In the US, virtually all the states’
rules have allowed the Board of Directors to control the litigation through
special litigation committee or demand requirement from 1970’s. As a result,
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conferred litigation authority to a Supervisory Board ?Board of Directors or
Audit & Supervisory Board?, and the deterrent purpose is being
emphasized. I analyze the reason behind the differences of policy between
the US and Japan, and conclude that the key to policy choices is whether
independence of Supervisory Board members has been substantially
improved. Chinese law takes the same approach as Japan now. I propose that
it should be maintained because it is generally considered that Supervisory
Board in China does not work independently. In accordance with this
conclusion, I also propose that absolute outsiders should be excluded from
the scope of defendant.
Finally, for derivative suits to work truly, I urge that the Chinese
Corporation Act should deem a derivative suit as a non-property claim so
that the complaint filing fee can be cheaper and provide prevailing
shareholders can recover legal its costs from the corporation.
